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Farmers who employ staff are being put under increased 
financial strain by a series of new legal requirements that are 
leading to higher wage bills.

When speaking with Farmers Weekly last month, John Thame, 
Partner at Ellacotts and also chairman of the UK200Group’s 
agriculture industry group, said farmers were facing a “perfect 
storm” due to changes in calculating holiday pay that have 
applied since July, an increase in the National Minimum Wage 
from 1 October and the need to auto-enrol employees into a 
pension scheme.

Chantel Marshall who leads the Payroll team at Ellacotts 
commented: “It is easy to think that rural enterprises with 
few staff are able to somehow bypass this legislative change,” 

For a number of years employers have had to take into account 
guaranteed overtime in the calculation of holiday pay.
 
The UK Employment Appeal Tribunal ruled in November 
2014 that workers’ holiday pay needs to reflect all overtime 
payments in addition to basic pay.

Previously, only basic pay and any guaranteed overtime was 
counted when calculating holiday pay.

The change in the legislation means that non-guaranteed 
overtime also needs to be included.

This is overtime which a worker is required to work, but 
which an employer is not obliged to offer.

There is no case law that suggests voluntary overtime needs 
to be taken into account.

In a sector where there are particularly busy times and 
therefore overtime, hikes to holiday pay can significantly 
increase farmers’ costs when income is already burdened 
with employees able to backdate claims for up to two years.

Technically employers only have to take into account overtime 
on the first 20 days of holiday, as the ruling only applied to 
the four-week statutory element of an employee’s holiday 
pay. However, in practice many employers would probably 
choose to pay it across the full 28-day holiday period to 
avoid an administrative headache.

Where hours and earnings varied, for example over the 
harvest period, the holiday pay calculation should be based 
on an average of the overtime completed in the 12 weeks 
prior to the holiday being taken.

Lee Osbourne, NFU employment policy advisor has said 
the NFU was pushing for employers to be given the option 
to average overtime payments across the year, rather than 
12 weeks, in order to even out peaks after busy times 
such as harvest.

Farm Employers Hit by ‘Storm’ of 
New Pay Requirements

JONATHAN BULLOCK
SENIOR

jbullock@ellacotts.co.uk

HELEN KING
DIRECTOR OF 

AGRICULTURE & PROPERTY
hking@ellacotts.co.uk

MARK DICKIN
PARTNER

mdickin@ellacotts.co.uk

RACHEL RAHMAN
MANAGER

rrahman@ellacotts.co.uk

JOHN THAME
PARTNER

jthame@ellacotts.co.uk

STEVE GARDNER
MANAGER

sgardner@ellacotts.co.uk

CLAIRE RIGBY
MANAGER

crigby@ellacotts.co.uk

JOANNE WRIGHT
MANAGER

jwright@ellacotts.co.uk

LOUISE HOSKING
DIRECTOR OF 

AGRICULTURE & PROPERTY
lhosking@ellacotts.co.uk

KAREN ROBINSON
SENIOR

sgardner@ellacotts.co.uk

Information of readers:
This material is published for the information of clients. It provides only 
an overview of the regulations in force at the date of publication, and no 
action should be taken without consulting the detailed legislation or seeking 
professional advice. Therefore no responsibility for loss occasioned by any 
person acting or refraining from action as a result of the material can be 
accepted by the authors of the firm.
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The diversification of farms over many years has diluted their 
trading element with other activities such as property rentals. 
In some cases this can put the exemption from inheritance 
tax in jeopardy and HM Revenue & Customs have challenged 
claims for business property relief (BPR) in some cases. BPR 
availability should be reviewed for farms and estates that have 
diversified.  

Firstly, a distinction must be drawn between a ‘business’ 
and a ‘trade’. ‘Business’ has received a wide meaning in a 
number of court and tribunal cases and it is important to 
review the facts. In one case ‘business’ was defined in terms 
of activities regularly carried on, involving the application of 
sound business principles and competition in the market.  
The issue of whether non-trading activities such as the letting 
of property constitutes a business qualifying for business 
property relief is one which recurs regularly. 

Secondly, BPR can be excluded if the business consisted 
wholly or mainly (ie more than half) of “the making or holding 
investments”. The official view is understood to be that the 
exclusion applies to lettings unless substantial additional 
services are provided by the landlord.

However, in the celebrated 1999 ‘Farmer’ case the tribunal 
disagreed saying that in arriving at  the definition of a ‘business’ 
the level of net profits was not the only test. The matter had to 
be regarded ‘in the round’, looking at all the aspects involved. 
So following the ‘Farmer’ case and later supported by the 
2010 ‘Lord Balfour’ case, the following factors for each part of 
the business were identified as relevant:
1. The capital employed (ie asset values).
2. The time spent by the employees and the consultants.
3. The levels of turnover.
4. The levels of expenditure.
5. The profit figures.

In the ‘Farmer’ case it was held that the business consisted 
mainly of farming and not of making or holding investments. 
The fact that there was a single set of accounts for the whole 
business and the way the overall management was carried out 
was crucial in this decision.

Of course, the character of a business can change over time 
so these matters and the overall business structure need to 
be kept under review. However, what is most important is to 
have a reason for making any changes.  Be ready to answer 
the question “why was this done” without having to answer 
“to save tax”.

The ‘Farmer’ Principle: How can Agricultural Estates 
Maximise Business Property Relief?

MEET SOME OF OUR 30 STRONG AGRI TEAM

The Overtime Calculation



From 6 April 2016 the way dividends are to be taxed is to change. This 
new legislation will impact on many farming families who have limited 
companies. For many years the tax and National Insurance regime has 
encouraged businesses to incorporate, with many farming families having 
contracting companies and renewable energy companies in addition to the 
main partnership to benefit for the lower tax rates.

Many director/shareholders are free to choose what salary and dividends 
they take from their own company. This means that the resultant tax 
position can be planned and remuneration strategy decided to suit the 
circumstances.

Proposed changes
The notional 10% tax credit will be abolished. Paying dividends rather than 
salaries or bonuses will continue to be beneficial; however the new rules 
narrow the gap, as illustrated below:

Example 1: If you are a basic rate taxpayer, have a salary of £8,000, take 
dividends £31,000 and have gross bank interest of £500, your tax liability 
for 2016/17 would be:
□ Old rules - Nil
□ New rules - £1,762.50

Basic rate taxpayers who receive more than £5,000 of dividends will be 
worse off as at present they pay no tax on the dividends but after 6 April 
2016 if their dividend payment exceeds the £5,000 nil rate band and their 
total income exceeds their personal allowance then 7.5% will be paid on 
those dividends. 

Example 2: There is some good news for higher rate tax payers who receive 
dividend income up to £5,000. For those people there will be a £5,000 nil 
rate band for dividends. So currently a £5,000 cash dividend would attract a 
further £1,250 tax while after the new legislation this will be reduced to nil. 

Example 3: If you are a higher rate taxpayer, have a salary of £8,000, take 
dividends £82,000 and have bank interest of £500, your tax liability for 
2016/17 would be:
□ Old rules - £12,487.50
□ New rules - £17,950.00

Planning
There are various planning strategies that can be used. It may be worth 
considering bringing dividends forward, so the new rules do not apply. We 
can also look at alternative ways to extract cash from the company such as 
paying interest on director’s loan accounts which are in credit.

We therefore recommend speaking to us to discuss your plans so we can 
consider choices available to mitigate the potential additional tax and the 
impact of the new rules.

There has been much talk after 
the March 2015 Budget about 
potential changes allowing farmers 
the ability to average their profits 
over 5 years. On 9 December, after 
consultation, the Chancellor has 
decided to not replace the current 
2 year averaging, but to add to it.

From 6 April 2016 farmers may 
elect for 2 year or 5 year averaging. 
Of course if not beneficial, farmers 
need not elect at all. This is an 
annual review and one where 
advisors can average the previous 
years “averaged” results.  There 
is still some uncertainty over the 

effect on the levels of pension 
payments made when averaging 
and in the meantime we will be 
consulting further with HMRC. 
However, we are pleased with 
the outcome and given current 
weather, price and profit volatility 
this will go a little way to providing 
some tax and hopefully cash flow 
benefits to our farmers.

We will be looking carefully at 
application of these changes, 
which will be adopted in the 
Finance Bill 2016, and reviewing 
each farming clients position on 
its merits.

Government Now Decides on Farmers Averaging

Farming Agreements - Time to Step Back

Banks are the traditional source of extra funds for 
farming businesses. Only rarely is a stake in the 
business (either a partnership share or company 
share capital) offered to an investor. This limits 
the options available when, due to age or other 
circumstances, a farmer looks to change the way 
he runs his farm. 

A new perspective, and new enthusiasm, can push 
a business well beyond the scope of the previous 
members. With a well-thought out partnership 
or shareholder agreement, and a good personal 
relationship, it can be possible to introduce new 
members into the farming business, leading to 
significant benefits to all.  

If you are considering ways to step back from day 
to day farming, do remember that you must be 
engaged in positive commercial acts of husbandry 
to be considered a farmer for tax purposes. 
Some acts are more “landlord” in nature- e.g. 
maintaining fencing and tracks.  To be a farmer, 
you should be applying fertiliser, reseeding, 
spraying etc, and taking a commercial risk- albeit 
perhaps by directing a contractor to carry out 
tasks for you. This can be especially troublesome 
for grassland, particularly permanent pasture, 
perhaps where environmental rules limit the acts 
of husbandry that can be carried out.

Given the significant values involved, the starting 
point is to consider the intended ownership of 
land, buildings and houses, confirm with your 
solicitor what the current beneficial (NOT legal) 
ownership is, and then how best to make the 
change.  How the farm business is run need not 
follow the ownership of the land. Well-drafted, 
regularly reviewed agreements - Partnership 
agreements, Shareholders agreements, Farm 
Business Tenancy agreements - are key to 
ensuring aims are met.

As ever, the key to success is having a plan and 
taking necessary advice to make sure your plan 
achieves your aims, and of course, minimises 
tax risks. Then review your plan regularly with 
your advisers, as the people, the business and 
legislation change.

If H M Revenue & Customs view your activities as that 
of a landlord, rather than a farmer, you risk significant 
financial consequences, including possibly:

Perhaps not being able to reclaim Input VAT

Losing valuable Inheritance Tax reliefs:-
□ Agricultural Property Relief on the farmhouse
□ Business Property Relief on non-agricultural value

Losing valuable Capital Gains Tax reliefs:-
□ Entrepreneur’s Relief
□ Rollover Relief
□ Holdover Relief

Inadvertently granting a tenancy over land; 

Could the Rural Payments Agency query whether land is at your disposal, 
putting Basic Payment at risk?  If you have a (typically contract farming) 
agreement in place - the substance of the agreement, and tasks done, 
speak louder than the label on any agreement.

Even if you are farming, if your input into a partnership is less than ten 
hours per week, H M Revenue & Customs would restrict relief for trading 
losses against other income. 

■

■

■

■

■

■

The Chancellor made his 2015 Autumn Statement on Wednesday 25 
November.  Some tax changes had already been announced but there were 
also some new surprises.  Some key changes come into force over the next 
year, as set out below.

Farmer’s averaging
As discussed earlier, the period over which self-employed farmers can 
average their profits for income tax purposes is increasing from two years 
to five years.  Five-year averaging will mean  that where a claim is made 
for a tax year from 2016/17 the averaging period will be the year of claim 
and the previous four tax years rather than just the year of claim and the 
previous year. So, for example, an averaging claim for the tax year 2016/17 
would result in the profits of tax years 2012/13 to 2016/17 being averaged. 

Transitional rules will apply for businesses less than five years old. This 
should be beneficial to many farmers with fluctuating profits but we await 
details of the precise rules.

Dividend tax
Also discussed earlier, many farming companies will be affected by the 
new dividend tax. It is worth comparing the current tax rates with the new 
dividend tax rates from April 2016. There may be tax planning options to 
reduce this tax burden but this will require careful implementation.

Let properties
Individuals or partnerships who rent out residential properties will see 
restrictions in some tax reliefs in future. This will be relevant to many farms 
and estates with diversified income. The two key changes are:
• The 10% “Wear and Tear” tax allowance for furnished lettings is to be 

removed from April 2016. Landlords of residential property will be able 
to deduct some improvement and maintenance costs when they pay for 
them.

• Buy-to-let mortgage interest relief is fully tax-deductible against rental 
income until April 2017 but will then be restricted. Under the new rules 
the tax relief will gradually fall to the basic rate of 20% by the tax year 
2020/2021. Landlords liable to income tax at the higher (40%) and the 
additional rate (45%) will no longer benefit from full tax relief.

Purchasers of buy-to-let or second homes will see a 3% increase in stamp 
duty land tax rates from April 2016.  The rate increase will apply to any 
additional residential property costing more than £40,000.  However, the 
higher rates will not apply to purchases of mobile homes or to ‘corporate 
entities’ or funds making significant investments in residential property.  It 
is not yet clear what would count as a ‘corporate entity’.

Pensions Taxation
Three key changes will arise next year:

1. Death of the pension scheme member under age 75 
If the beneficiary of the estate receives the pension funds within 2 years of  
the pension holder’s death, the full amount is tax free. If taken more than 
2 years after the pension holder’s death, up to April 2016 any sum is taxed 
at 45%, after 6 April 2016, it is to be taxed at the individuals marginal rate.

2. Death of the pension scheme member over age 75
On death after age 75 the benefits can be drawn in full or part by the 
beneficiary and tax will be deducted at 45% up to 5 April 2016, thereafter 
taxed at marginal rate after 6 April 2016. 

3. Lifetime allowance limit
The lifetime allowance for tax purposes will be reduced from £1.25 million 
to £1 million from 6 April 2016. 

The Autumn Statement 
– What to Look Out For

New Dividends Tax Update

Taxfree 20% 
Taxpayers

40% 
Taxpayers

45% 
Taxpayers

Current regime 0% 0% 25% 30.56%

Proposed regime £5,000 7.5% 32.5% 38.1%


